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Vou. VIII.) NEW-YORK, OCTOBER, 1850. [Monraty Parr. 





H, &. Gircnit Court. 
[Rhode Island.]} 


Before the Honorable LEVI WOODBURY, one of the Assistant Justices of the a 
Court of the United States, and Hon. Mr. Justice PITMAN, District Judge for 
Island District. Tried at Newport, on the 17th and 18th July, 1850. 


James Stevens v. Royat Guapprine and Isaac T. Provup. 
PURCHASER OF ENGRAVED PLATE—COPYRIGHT. 


A purchaser under a sheriff’s sale of a copperplate on which a map is engraved, acquires the, 
right to take impressions therefrom and sell them. 
Mr. Justice Pitman dissenting. 


Tus was a qui tam action brought against the defendants to recover 
certain penalties under the Act of Congress for the protection of copy- 
rights. The plaintiff was the author of a map of Rhode Island, and 
sued the defendants, who are booksellers, at Providence, R. I., for 
selling copies of the map. 

The defendants, among other things, justified their selling the maps 
under the title of Isaac H. Cady, procured by the purchase of the 
copperplate under an execution in a State Court against the plaintiff. 
The great question was, what passed to the purchaser under the she- 
riff’s sale—did he | opeqae the right to print maps from the plate 
and sell them, or did he purchase simply the material—in other 
words, did he acquire any copyright privileges by the purchase, and 
were those rights in the plaintiff hable to be sold and divested by an 
execution—if they could be, then the defendants, acting under the 
authority of Cady, the purchaser, claimed to be justified—if not, then 
it was claimed they were liable to the penalty given by the Act of 
Congress. The proof established the authorship, and the taking of 
the necessary steps required by the act to secure the copyright, and 
the sale of copies by the defendants. On the other hand, it was esta- 
blished, the sale of the plate under the execution against plaintiff— 
_ the purchase by Cady, and his authority to defendants to sell the 
maps. 

is this case presented the same points as in the case of Sievens v. 
Cady, in the equity side of the same court, some time before, and 
passed upon by the same judges, and as the judges respectively ad- 
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hered to the same opinions, Judge Woodbury read to the jury the 
following opinion, Judge Pitman dissenting from it—this division 
of opinion entitling the parties to take the case to the Supreme Court 
of the United States. 


The case was argued by Henry M. Western, of New-York, for the 
plaintiff, and , 


Seth P. Staples, of New-York, and Mr. Aimes, of Rhode Island, for 
defendants. 


The case, and opinion of Judge Woodbury, is as follows :— 


This was a bill in Chancery, averring that the plaintiff was the au- ° 


thor and proprietor of a certain map of the State of Rhode Island. 
That he took out a copyright therefor, and caused an engraving tobe 
made of the map, and never consented to the sale of it by others, but 
is still the sole proprietor thereof. It was further alleged, that not- 
withstanding this, the respondent and others confederated together 
to deprive him of his lawful gains, and in the year 1846, published 
and sold another map similar in substance to his, with only a few 
trifling alterations and additions. That the plaintiff’s copperplate 
engraving of the map has for some time been laid aside with a view 
to engrave said map on steel, and yet said Cady is believed in some 
way, without his consent, to have obtained and used that copperplate, 
and sold a large number of copies thereof, and thus forfeited one 
dollar for every sheet so printed and published. That the plaintiff 
has requested said Cady to abstain from publishing more copies, and 
to deliver the plate to him, which he refuses, and which the plaintiff 
prays this court to require and enforce. 

Certain interrogatories were put and requested to be answered, 
and oath was made to the bill, January 27th, 1847. 

The answer avers, that some one sued Stevens, and recovered 
judgment against him inthe State Court of Massachusetts, April 11th, 
1846, for $194; and the sheriff levied the execution on the plate 
upon which the map of Stevens had by him been engraved, and sold 
the plate at public auction. That it was purchased by the respon- 
dent, as the highest bidder, for $250, and that he thereby became au- 
thorised to use the same, and did use it for striking off maps, which 
afterwards had been sold by him. That without the richt thus to 
to use it, and sell the maps thus engraved, the plate would be worth 
only the metal, or less than ten dollars. 

Some evidence was put into the case which will be referred to in 
the opinion, when necessary. The chief object being now to present 
the question, first, what property and rights passed to the defendant 
by the purchase of the plate; and next, whether an injunction ought 
to be granted, on all the pleadings and evidence in the cause as they 
now stand. 


The case was argued at the June Term, 1849, by Stevens, for him- 
self, and Bradlee, for the defendant, 
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Woopsury, Justice :—It is conceded in the argument in this case, 
that the judgement against the plaintiff was regular, and the sale by 
the sheriff of the engraved piate valid to pass the title to the plate it- 
self. But the plaintiff contends, that no right to use it for printing 
maps, nor any part of his copyright to maps taken from it afterwards, 
was thus transferred, nor any interest beyond the mere metal o 
which the plate was composed. 

Some general questions seem be be involved in this part of the 
controversy, which are first to be considered, and are not without 
difficulty. 

One is, whether a right to use the plate for engraving maps, would, 
as a general principle, pass by the sheriff’s sale of the plate. 

Another is, whether there is any thing in the patent laws, or in the 
nature of a copyright which would prevent it from thus passing to 
the copies of a map struck afterwards by the purchaser from such a 

late. 

4 I am inclined to think that all the qualities, uses and powers, be- 
longing to the plate in the conditior in which it was at the sale, and 
with which it had been investe«: by the owner of it, composed a part 
of its value, they were a part of its design and uses, were incident 
to the plate itself, and where that was duly transferred to another, 
the incident to it, the use of it, and its engraving as there practised, 
must, I think, be considered as going with it. ‘This question is not 
beyond doubt, but clearly, the levy and sale were not described nor 
regarded as so much copper inthe form of a plate without any en- 
graving thereon, or if not without the engraving, yet without any au- 
thority to use it. 

The engraving was as much a part of the plate as the copper it- 
self, and was as much sold as the raw copper. Indeed, the use of 
the engraving to make copies entered more into the value and price 
of the plate than the metal itself, or as is avowed in the answer, much 
less would have been given for the plate. This increased value had 
been imparted ta the metal by the plaintiff, for the purpose of having 
the plate employed in engraving, and reaped the benefit of this in- 
creased value on account of the application of the plate to that pur- 
pose, and its sale for something above $240 more than the metal 
would have brought. Nor would a sale so construed have an injuri- 
ous effect on the plaintiff. He not only obtains an enhanced price 
on account of the engraving and the use of it with the plate, but his 
copyright to his map is still retained, except so far as it may be in- 
volved in the copies subsequently struck from that particular plate by 
the purchaser. 

He can enforce his exclusive right to all copies struck off while he 
remained owner of it, and can also enforce it in similar or improved 
plates, made by himself after the sale, because all the copyright to 
the map is still in him which has not been in some way transferred to 
others. He can have the renewal or extension of his copyright, too, 
and protect it against every thing not embraced in the decision in 
Wilson v. Rosseau, (4 Howard.) 
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A different view from this, not passing the right to use the plate, 
would, in truth, injure both the plaintiff and his creditors ; the plate 
would belong to the purchaser, and the right to use it for printing to 
the plaintiff. Its value so considered would be much less to both; 
whereas on our construction the value would be enhanced to both. 
In any other view, too, all would not pass which was incident to the 
plate and engraving owned by him, at the sale, and as he and his 
creditors have been paid for. The plate and engraving had before, 
in practice, been actually employed to strike off maps to be sold, and 
the copyright to each to pass to the purchaser of each, as an inci- 
dent. The usage is often a test of what exists, and what was meant 
to be passed as incident. (See Taft and Manchester’s R., Id., June, 
1849.) In cases like this, as in patents, the usage is, when selling 
the means or material, or machinery to make a patented article, to 

‘consider the right or license to make it as passing at the same time, 
(2 Story’s Rep. 524; Curtis on Patents, sec. 135.) Again, the de- 
sign of the parties as to what shall pass, is to be inferred from all the 
circumstances, and when once fairly elicited, should control the con- 
struction. 

Here the design in having a plate was to use the plate and engra- 
ving to strike off maps. The actual previous use had corresponded 
with this design, and hence the sale of the plate and engraving while 
gofin use, must be presumed to have been with the design that the 
pace should continue a like use. The principle as to this must 

é similar in copyrights to what it is in patent rights, and it is settled 
that if one has a right to wse a patent machine, he has also the right 
to sell the produce of it, as flour or brands from patent mills any 
where, unless restricted specially in his purchase. (Simpson v. Wil- 
son, 4 Howard, 709; 3 Massachusetts Land. 295, 423 ; Curtis on Pa- 
tents, sec. 208.) 

What passes by the sale of an article, must depend on its cha- 
racter and use too, as in one case that would pass as an incident, 
or part and parcel of the property, which in another would be 
neither. (Duer’s Lectures on Con., sec. 255.) Thus, in case of 
the sale of a patent machine it must involve the right to use it, or the 
purchase would be invain. So, the sale of a patent wagon must pass 
the patent right to use it. So the sale of patent types, or of a patent 
mill. Suppose one has invented a new kind of type, and obtained 
a patent for it, or made stereotype plates of a valuable work to which 
he has the copyright, surely in selling the type there passes not merely 
the metal, but the right to use the types in printing, and as surely in 
selling the stereotype plates of his own works, he sells the authority 
to use them in printing those works, or he sells wnat is worthless, ex- 
cept for metal, and puts a construction on the contract calculated to 
deceive and mislead. (Brook v. Byers, 2 Story’s Rep. 542.) 

Of the last character seems the present claim by the plaintiff, nor 
could it be well doubted if Stevens himself had in person, by a pri- 
vate contact, have sold this plate, that he must be considered as giv- 
ing his consent and license to all we have argued, and as passing the 
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right to use the engraving, and to sell maps struck from it, including 
the copyright to those particular maps. 

Iam not aware of any adjudged case in point on this subject. 
Yet a case is settled in 1 Gallison, 485, (Swaime v. Gould,) which it 
is supposed, in Curtis on Patents, 189, section 10, so holds that these 
conclusions “‘ may admit of adoubt.” But what that case decided 
was, that a sheriff who seized and sold some patented machines of 
an inventor, was liable to a penalty under the Act of Congress of 
April 17, 1800. ‘That.act was designed to punish a person for mak- 
ing or selling without a license, machines like those which had been 
patented by another. There could, as before stated, be little doubt 
that such machines were liable to be seized and sold to pay the pa- 
tentees own debts—that was not denied there. But the gist of the 
complaint under the statute, must be that the defendant, without any. 
pretences of purchase, license or right, imitates the plaintiff’s patent 
orcopyright. (4 Statutes at Large, 436, sec. 6.) That was consi- 
dered not to have been done or attempted there. 

Furthermore, it is true that there the machines had not been used 
after the purchase, so as to indicate whether the parties supposed the 
patent right to use them had passed with the timbers and irons of 
them or not, and the judge intimated that the purchaser, if so using 
them, must do it at his own risk and peril. So he must; but I do 
not understand the judge there to decide, or even lay down as an 
obitur dictum, that such right did not pass—though he might well 
consider it as a doubtful and unsettled question. 

The next consideration in this inquiry is, whether all passed by the 
public sale by the sheriff which would have passed to a private con- 
veyance or bill of sale from Stevens, the author. 

In ordinary sheriff’s sales of property, every interest and incident 
is transferred as effectually as if made in person by the debtor. The 
law acts for the debtor, and does the same which he could. The 
sheriff is virtually his agent in selling, and acts in his behalf no less 
than for the creditor. So every thing passes by operation of law to 
heirs, without any personal interference of the former owner, as effectu- 
ally and fully as if he himself conveyed the property. So is it also in 
case of a bankrupt’s property, passing to his assignees without any 
conveyance by him, in England. (Keese v. Stevenson, 3 Bos. & Pull. 
578; Curtis on Patents, 226, n.) Though in some States, and un- 
der some systems, a formal assignment is required. 

The second general question then arises, whether there is any 
thing peculiar to the patent laws, or laws of copyright, or in the na- 
ture of those rights, which prevents their passing in this way by sale 
by the sheriff, to the extent of the use of the plate, and the right of 
sale of copies of the map thus engraved, by the purchaser after he 
buys. The first objection falling under this head is, that a copyright 
cannot, by the Act of Congress, pass without an assignment in writ- 
ing by the author, and eS in the Patent Office, or State De- 
partment. This, however, in respect to recording, has been constru- 
ed as applying to third persons, and not between parties to a sale of 
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a copy right. (Webb v. Powers, 2 Woodbury and Minot ; see cases 
like decisions as to the recording of patent nights, as between a pa- 
tentee and a purchaser, 2 Story’s Reports, 609 ; Case of Modern, 2 
Wood. and Min.; Curtis on Patents, 227; 2 Newff. Rep. Halden & 
Curtis.) In this case the sale was between these parties in a legal 
view, the sheriff acting for Stevens, and the question arising between 
him and the purchaser, and not as to third persons without notice. 

It is of yearly occurrence, too, that copy and patent rights pass by 
bequest, and yet the bequest is not recorded in the Patent Office. 

Again, the Act of Congress applies to the sale of a portion of a pa- 
tent right itself, and not of a machine or manufacture, as passing with 
them merely a right to use these last in the ordinary way. These 
sales are not meant to be required to be in writing, are not so usually 
in practice ; and it would be very vexatious to require them to be. 

It is a mistake, also, to suppose that copy rights themselves, or 
patents, are not assignable sometimes, except in writing, or by volun- 
tary act of the patentee. When they pass to executors or admini 
strators, it is without writing, and when they pass to creditors by a 
levy, it is often not voluntary, and if under the bankrupt law, it is, at 
times, without any writing. 

The Act of Congress refers to sales by the patentee under contract, 
as just adverted to. The writing is provided for there, too, for the 
sale of a separate and independent copyright, or a part of one ; and 
not for a whole or a part as incidental toa machine or a plate and 
connected with these, and as if under a practical license to use them. 

A license to use a copyright or a patent right, need not be either 
in writing or recorded, (see cases post) ; so in all sales of patented 
articles, it is not necessary, as already shown, to reduce to writing 
and record the transfer of them, or of the patent right to the articles 
made and sold. 

The sale of the article is universally decreed a sale of the patent 
tight to use it, or in other words, a license to use it. That is the 
principle of the transaction. Any other restricted views would em- 
barrass the business of the whole community, and be most fatal to 
patentees and authors themselves. In any other view, the materials 
and machinery to make a patent medicine might be bought with no 
right to make it, or the medicine itself be purchased with no right to 
swallow it. Hence, by a mere public sale or license, many~patent 
rights, and doubtless some copyrights, are daily used, and legally 
used. 

A parol license is enough to authorize a printing and publishing, 
now, of a manuscript of another. (2 Merivale, 434; Jacob’s Rep. 
34.) Here, then, at all events, the sale by the sheriff for Stevens, 
may well be considered a license in law, if not in fact, by the agent 
of both parties, for the purchaser to use the plate and engraving and 
the maps struck from them. And there is nothing in the patent 
laws or in sound principle which should, between the parties, avoid 
such a license, when given as here, for a good consideration, because 

it was done by parol or not recorded. (Power v. Walker, 3 Mant. & 
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Selling, 7; 4 Camp. N. P. 8; 2 Stark, 336; 2 Story’s Rep. 525; 
Curtis on Patents, secs. 195, 197; Woodworth v. Woodby, 3 Wood. 
& Minot, and cases there cited.) 

Something is said of a consent in writing and attested, being re- 
quired to justify from a penalty one who prints and sells a copyright 
book of another, (see sec. 6 of Act 4 Statutes at Large, 437,) but this 
is where the person printing and selling is not entitled to do it, or is 
acting entirely without right or title, in any way in point of law. 
He must then have such a writing to exhonorate him. That is not 
this case. 

Indeed, if an actual conveyance from the author of the map was, 
in acase like this, necessary to pass the right to a purchaser to use 
the plate in striking off copies, there would be strong equity in a 
court of Chancery, to make it on a state of facts such as exists here. 

In conclusion—By these views it will be seen, that a sale of this 
plate, and the incidental right to use it, with the engraving on it, is 
deemed as valid as if made by Stevens in person, and that Stevens, 
in such a sale without a written assignment, recorded in the proper 
office, must, in point of law, be considered as giving his consent or 
license to this use of tae plate, through the sale of it by the sheritf for 
his benefit, and for a reasonable consideration paid for both the use 
and the plate by the defendant; nor can such a use of it, as before 
shown, injure the rights or interests of Stevens, but, on the contrary, 
increases their value. He is left to exercise all the rights not parted 
with on that occasion, and probably is still using, or preparing to use 
them, with another plate, nothing having passed from him but this 
particular plate, and the engraving on it, and the right or license to 
use them, which was incident to and involved in them, and fully paid 
for. 

It is stated in the bill that this plate had been used for some years, 
the demand for maps from it chiefly supplied, and the plaintiff 
was preparing to complete another plate with improved materials 
and in better style. Now, if after all this, if after a quasi license to 
use, no less than a sale of his old plate to a third person for a valua- 
ble consideration, by an agent appointed by law, the author thinks 
proper to revoke the license, it will be seen hereafter that no court of 
equity can countenance it asif it was equitable and just, by lending 
to such an attempt an extraordinary remedy in equity, unless there 
was mistake or surprise, and unless the sum paid to him, or the offi- 
cer for him, is first refunded. But before examining the last consi- 
derations, there seems to be «..other ground set up against the sale 
by the sheriff, which comes under the present head, and this is, that 
a copyright or patent right are not liable at all for the debts of an au- 
thor or patentee. But it has been deliberately decided that a patent 
for making paper out of straw, &c., passed by operation of law to 
pay the debts of a bankrupt, in respect to such a patent, obtained 
even after bankruptcy. Lord Alvanley, Ch. J., says in Herse v. Ste- 
venson, (3 Boss. & Pull, 478,) but if he avail himself of his knowledge 
and skill, and thereby acquire a beneficial interest ‘ which may be 


303 























304 THE NEW-YORK LEGAL OBSERVER. 
U. S. District Court.—Stevens v. Gladding and another. 








—_— $$ 


the subject of assignment, I cannot frame to myself an argument why 
that interest should not pass in the same manxer as any other property 
acquired by his personal industry.” 

“ The piaintift | here was none the less a debtor than if a bankrupt 
law existed, nor were the defendants any the less purchasers for the 
creditors, nor should any of his property of any kind, and especially 
his personal estate, be withheld from creditors any more than under 
a bankrupt law.” (1 Gallison, 485.) 

This idea may have arisen from the circumstance that once a ma- 
nuscript was not regarded as passing to assignees or creditors, but 
that rested on particular reasons. (Burroughs, 2394-7; Curtis on 
Copyright, 85, note 86. Seea provision in our own statute on this.) 
But now, by 5 and 6 Victoria, ch. 45, all the copyrights are made per- 
sonal property, and may be bequeathed or distributed like other per- 
sonal property. (Curtis, 218, n.) A copyright now clearly passes to 
assignees of a bankrupt. (2 Russel, 385, 392 ; 17 Ves. 338; 2 New 
Reports, ¥ ; Curtis on Copyright, 231 ; Longman v. Tripp, 5 Bos. 
& P., 70. 

The case of Sir Walter Scott, copyright going towards the dis- 
charge of his debts, is familiarly known to most of the literary world. 

I understand from my colleague, who will soon present his views, 
that he does not concur in mine, that the right to use this plate in 
striking off copies of the map passed to the defendant by the sale. 

But there is another question arising in the case yet to be consider- 
ed and before referred to, on which I believe we do not differ, that 
is. whether the extraordinary mode of relief by injunction asked here 
in equity, ought to be granted, where the title is in controversy, with- 
out a previous offer to restore the money paid by the sale of the plate. 

A party in chancery, who seeks equity, must first do equity ; and 
till the rights, if contested, are settled by an action at law, it does not 
seem just to interfere, unless the complainant, at least, offers in his 
bill to pay back- what he or his agent, the officer in his behalf, has 
received of the respondent for the plaintiff and his creditors. (Wood- 
worth v. Woodbury, 4 Wood. & Minot, or Curtis.) 

Should the complainant be willing to do this, and move to amend 
his bill for that purpose, it can be allowed, and there then would be 
some plausable ground for this relief asked for, though not a very de- 
cisive one till it is settled at law that the right to the use of the en- 
graving on the plate did not pass with the plate itself. (Platt v. But- 
ton, 17 Ves. 447.) But it would seem palpably unjust in equity to 
let the complainant retain the right in a contested and very doubtful 
case, for which he has been paid through the sheriff, and not refund 
the money thus received. (Walcot v. Walker, 7 Ves. 1; Millar v. 
Taylor, Burr. 2401.) 


The plaintiff declined to make any amendment, or to restore the 
money received, the application for an injunction was therefore over- 
ruled, and the bill dismissed. 
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N. 0. Superior Court: 


Before DUER, MASON, and CAMPBELL, Justices. 
CorNneLius Kanouse v. Jonn M. Martin. 


In an action of assumpsit, commenced in New-York Common Pleas by declaration, in which 
the plaintiff claimed $1000. The plaintiff being a citizen of New-York, and the defend- 
ant acitizen of New Jersey, the defendant made application under the 12th section of the 
U. States Judieiary Act, of 1789, for the removal of the cause to the Circuit Court of the 
United States, and offered thesurety required by law. After the presentment and filing of 
his petition for that purpose, the court permitted the plaintiff to amend his declaration by 
reducing his claim below $500, and denied the motion for removal. The defendant suffered 
judgment to be rendered against him by default, and brought a writ of error. The return 
made by the court below to the writ, was the judgment-record, which made no mention of 
the original declaration, or of the petition, but contained merely the declaration as amended, 
and the proceedings subsequent to the amendment. The plaintiff in error put in a special 
assignment of errors, alleging diminution, and brought up by certiorari the original declara- 
tion, the petition, and all the other proceedings that were not contained in the judment-re- 
cord: Held, that the matters thus brought up by the certiorari were extrinsic, and collateral 
proceedings were inconsistent with the record, and could not be noticed by'the appellate 
court for any purpose whatever: Held also, that the defendant below should have pleaded 
to the jurisdiction, and not having done so, he could not raise the objection upon writ of 
error. 5 - 


Tus was an action of assumpsit, commenced in New-York Common 
Pleas by deciaration, in which the plaintiff claimed $1000. The 
plaintiff being a citizen of New-York, and the defendant a citizen of 
New Jersey, the defendant made application under the 12th section 
of the U. States Judiciary Act, of 1789, for the removal of the cause to 
the Circut Court of the United States, and offered the surety requir- 
ed by law. After the presentment and filing of his petition for that 
purpose, the court permitted the plaintiff to amend his declaration 
by reducing his claim below $500, and denied the motion for remo- 
val. The defendant suffered judgment to be rendered against him 
by default, and brought a writ of error. The return made by the 
court below to the writ, was ihe judgment-record, which made no 
mention of the original declaration, or of the petition, but contained 
merely the declaration as amended, and the proceedings subsequent 
to the amendment. The plaintiff in error put in a special assignment 
of errors, alleging diminution, and brought up by certiorari the origi- 
nal declaration, the petition, and all the other proceedings that were 
not contained in the judgment-record. 


A. §. Garr, for the plaintiff, made and argued the following 
points :— 

I. Upon a writ of error from a Court of Common Pleas to the Su- 
preme Court, it is the right and duty of the latter court to correct 
every substantial error in law, which, upon examination of the whole 
record, shall appear to have been committed vy the court below, to the 

VOL. VIII. 40 
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prejudice of the plaintiff in error. And whether such error appear in 
the judgment record proper, or in the other proceedings in the court 
below that are brought before the Supreme Court by certiorari, is 
wholly immaterial. (Co. Litt., 288 b.; 3 Bl. Comm. 406-7; Ste- 
phen on Pleading, 1st ed. 140, 141; Graham on Jurisdiction, 237-8; 
Per Walworth, C., in Campbell v. Stakes, 2 Wend. 145.) 

II. The defendant below had, by law, a right to remove the cause 
to the Circuit Court of the U.S. (12th sec. Judiciary Act of 1789; 
Gordon v. Longest. 16 Peters, 97. 

Ill. The aadons exercised that right in the manner and at the 
time prescribed by law. He could not do it by a formal plea to the 
jurisdiction, for the statute directs it to be done by petition. The pe- 
tition signed and sworn to by himself was filed at the time of his 
appearance in the cause; and whether such appearance was by an 
attorney of the court, or in person, is unimportant. 

IV. By the filing of the petition, and the offer of the surety pre- 
scribed by the statute, (on the 18th of September,) the defendant’s 
right to a removal of the cause was perfectly and absolutely vested ; 
and it thereupon instantly became ‘“ the duty of the court to accept 
the surety, and procecd no further in the cause.” (12th Sec. Judi- 
ciary Act.) 

V. The court below erred in afterwards receiving (on the 1st of 
October) ani affidavit of the plaintiff, reducing his claim below $500, 
and thereupon denying (on the 6th of October) the application for 
removal, (Error Book, fol 73,) because : 

1. The affidavit did not deny any of the facts alleged in the pe- 
tition, but went merely to vary or contradict what the plaintiff had 
stated on record, by the declaration. 

2. By the words in the statute, ‘‘ to be made to appear to the satis- 
faction of the court,” it was not intended to authorize the staté courts 
to disregard the rules of evidence. Those words were inserted, be+ 
cause, in the generality of cases, the process*by which the defendant 
is brought into court does not show the amount of the matter in dis- 
pute. In this case, the declaration was the process, and the rule is, 
that in actions of damages, if there be a declaration in the cause, the 
sum claimed in the declaration is the sole criterion by which to deter- 
mine the amount in dispute. (Martin v. Taylor, 1 Wash. C. C. 
Rep. 2; Muns v. Dupont, 2 Ib. 463; Sherman v. Clark, 3 McLean’s 
Rep. 91, Read’s; 1 Kent’s Comm. 6th ed. 302, note b; Scott v. 
Lunt’s Adm’r, 6 Peters, 349; Gordon v. Longest, 16 Ib. 97 ; Smets v. 
Williams, 4 Paige, 364; Shotwell v. Daniels, 8 Johns. Rep. 341; 
Opinion of Judges Nelson and Betts, in Martin v. Kanouse, U. S. 
Circuit Court, April 25, 1846. 

3. It is only where property, and not damages, is the matter in 
dispute, that the court, for the purpose of determining the amount, 
looks at any evidence beyond the declaration. In such a case, the 
court will receive affidavits, in order to ascertain the value. (Cook 
v. Woodrow, 5 Cranch, 13.) 

4. The Act of Congress does not provide, that the state court 
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may retain its jurisdiction, if the plaintiff will reduce his demand 
below $500. 

5. The jurisdiction depends upon the state of things at the time of 
the action brought, and after it is once vested, it cannot be ousted by 
any subsequent event. (Mollan v. Torrance, 9 Wheat. 539 ; Keppel 
v. Heinrich, 1 Barbour 8. C. Rep. 449.) 

If Mr. Martin, the plaintiff, had, after the bringing of this action, 
removed from this state, and become a citizen of the same state with 
the defendant, his change of residence would not have restored ju- 
risdiction to the Court of Common Pleas. Upor the same principle, 
Mr. Martin’s making an affidavit reducing below $500 the claim 
which he admitted he had made by his declaration, did not restore 
the jurisdiction. 

VI. By the defendant’s application to remove the cause, the Court 
of Common Pleas lost jurisdiction over it; and as the jurisdiction 
could not be restored by any subsequent act of the plaintiff, or pro- 
ceeding in that court, it follows, that the plaintiff’s affidavit reducing 
his demand, the amending of the declaration, and the other pro- 
ceedings in the cause, were coram non judice, and, as such, errone- 
ous and void. (Wright v. Wells, Peters’ C. C. Rep. 220; U.S. v. 
Myers, 2 Brocken C. C. Rep. 516; Gordon v. Longest, 6 Smedes & 
Marshall, 351 ; Campbell v. Wallen’s Lessee, 1 Martin & Yerger, 266.) 

VII. The error of which we complain was not a mere matter of 
practice, or in a matter respecting which the court below had an ar- 
bitrary discretion. The error was in matter of substance ; it consisted 
in the court’s withholding a right to which the defendant was entitled 
under the act of Congress, and in their persisting to exercise juris- 
diction, and to render a judgment after it had “ become their duty to 
proceed no further in the cause.” 

‘“¢ Where the law has given to the parties rights, as growing out of 
a certain state of facts, there discretion ceases.” (Gordon v. Long- 
- Supra; People v. Superior Court of N. Y.,5 Wend. 125, and 10 

. 291.) 

VIII. After the presentment and rejection of the defendant’s peti- 
tion, which was in substance and effect, and almost in words, though 
not in name, a plea to the jurisdiction, it was not necessary for the 
defendant to interpose a formal plea. When the objection to the 
jurisdiction arises, not from some privilege of the defendant, but from 
want of power in the court to take cognizance of the subject matter of 
the suit, no plea of any kind is necessary to oust the jurisdiction. 
(Gould on Pleading, ch. 25, sec. 25; Mannhardt v. Soderstrom, 1 
Binney, 138.) 

In Gordon v. Longest, there was no plea to the jurisdiction. Nei- 
ther was there in Hill v. Henderson, 6 Smedes & Marshall, 351, or 
in Campbell v. Wailen’s Lessee, 1 Martin & Yerger, (Tennessee,) Rep 
266. 

IX. Supposing that the defendant might have had a more sum- 
mary remedy by mandamus, that circumstance does not preclude 
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him from obtaining redress by writ of error. (Gordon v. Longest, 
Hill v. Henderson, Campbell v. Wallen’s Lessee, Supra.) 

X. The judgment by default given against the defendant, was not 
for his omitting to plead to the declaration that is incorporated in the 
judgment record, (Error Book, fol. 5,) and which does not appear 
ever to have been served upon the defendant; but it was for not 
pleading to another and different declaration that was served on him 
on the 15th of September, (Error Book, page 22.) This, of itself, 
if there were no other, is sufficient cause for reversing the judg- 
ment. 


J. M. Martin, for the defendant, relied on the following points: 

I. The plaintiff cannot assign the matters relied on by him to 
show a want of jurisdiction in the court below, for error in this court, 
because he might and should have pleaded them there. (1 Chitty’s 
Pl. p. 475; Com. Dig. vol. 6, p. 459, title Error, and cases cited.) 

II. The pleadings contained in the judgment record proper are 
the only ones which this court will look into on writ of error. (Mel- 
lish v. Richardson, 9 Bing. 125; Hart v. Setras, 21 Wend. 40.) 

III. The amendment of the declaration allowed by Judge Daly; 
in the court below, was a matter of practice and discretion, and can- 
not be reviewed on writ of error, although brought up by certiorari. 
(Hart v. Seixas, 21 Wend. 51; Hill v. Stocking, 6 Hill, 277.) 

IV. From the pleadings embodied in the record proper, (which 
are the only ones into which this court will look on writ of error,) 
it appears that the amount in controversy was less than $500, and 
consequently, that the plaintiff in error had no right to remove the 
cause to the United States Court. (U.S. Statutes at large, vol. 1, 
p- 79, sec. 12.) 

V. If the amount had brought the case within the United States 
statute, the court below would not have erred in refusing to remove 
the cause, because the defendant below did not comply with the 
statute by entering his appearance there. (Section 12 U.S. Judiciary 
Act ; Ward v. Arredendo, 1 Paine R. 410; Op. Court, p. 415; Nor- 
ton v. Hayes, 4 Denio, 245.) 

VI. The plaintiff’s replication in error does not deny, and there- 
fore admits, the non-residence of the person who assumed to act as his 
attorney below, as alleged in the previous pleading. (1 Chitty’s Pl. 
658, 659.) 

VII. The office of an attorney is vacated, and his powers and 
functions as such, are totally suspended during his non-residence. 
(1 R. 8. p. 98, sec. 1, 1st edition ; Ibid, 116, sec. 1; Ibid, 122, sec. 
34; 9 Wend. 258.) 

VIII. The entry of ihe rule for the appearance of the plaintiff in 
error in the court below by Mr. Garr, was a nullity and not a com- 
pliance with the 12th section of United States Judiciary Act. (Cha- 
tauque Co. Bank v. Risley, 6 Hill, 375 ; Norton v. Hays, 4 Denio, 245 ; 
Jewell v. Schouten, 1 Comstock, 241.) 

[X. If the propriety of the amendment below could be inquired 
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into here, it would appear that the Judge exercised his discretion 
properly. (See affidavit of real amount in controversy ; Order of 
Judge thereon, fol. 68; The People, Sc. v. The Judges of the N. Y. 
Com. Pleas, 2 Denio, 197.) 


Durr, J.—We are asked to reverse this judgment solely upon the 
ground of the error which is specially assigned, namely, that the ju- 
risdiction of the court below had ceased before the judgment was ren- 
dered, and the only question that we propose to consider is, whether, 
upon this ground, and upon the record and proceedings before'us, a 
reversal can be justly pronounced. ‘The views that we have adopt- 
ed and shall proceed to explain, render it unnecessary to examine the 
pleadings which follow the special assignment, since whatever errors 
they may contain, it is plain, and is not denied, that.if the special as- 
signment cannot be sustained, the judgment must be affirmed. We 
shall consider the case in the same manner as if the special assign- 
ment had been followed by a joinder in error, or by a demurrer. 

The first inquiry must be into the nature and condition of the re- 
cord upon which we are called to act, since in all cases, except where 
an error of fact depending upon extrinsic proof is assigned, it is to 
the record, and those proceedings which properly constitute a part of 
the record, that the action of a court of errors must be limited, and 
the true and sole question which it is required to determine is, whe- 
ther the judgment, which is the snbject of review, is a legitimate 
conclusion from the premises which the record contains. Those pre- 
mises are the process, pleadings, continuances, verdict of a jury where 
a verdict has been given, entry of default where it is upon a default 
that the judgment is rendered, return to a writ of inquiry of d..nages, 
in fine, all that must precede and is necessary to warrant the judg- 
ment, and finally the judgment itself. It is true, that all these pro- 
ceedings are not usually embraced in the return to a writ of error, but 
they all belong to the record, in the full sense of the term, and when 
they are omitted, if diminution is alleged, may be made a part of it. It 
is also true, that collateral and incidental proceedings in the progress 
of the suit, in the court below, have not unfrequently been brought up 
by acertiorari, and have sometimes been erroneously tuserted in the 
transcript of the record, as originally returned, but it is to the pro- 
ceedings that have been mentioned, as relevant to and connected with 
the final judgment, that the attention of the Superior Court can alone 
be properly directed, and it is upon their sufficiency or insufficiency 
in law’to sustain the judgment, that its affirmance or reversal must 
depend. It has been a rule of the common law from the earliest 
time, that a writ of error brings up for review the record, and the re- 
cord only, nor until a bill of exceptions was given by statute, could 
the merits of a judgment be examined by any review of the actual 
proceedings upon a trial ; those proceedings constituting no part of 
the record in the legal sense of the term. 2 Saunders, 100, n. 1; 2 
Bac. ab. 450; Tidd’s Pr. 1052, 1094; People v. Dalton, 15 Wend. 














310 THE NEW-YORK LEGAL OBSERVER. 


N. Y. Superior Court —Kanouse v. Martin. 








587 ; Birdsall v. Phillips, 17 Wend. 467; Stone v. Mayor, §c., of N: 
York, 25 Wend. 168. 

It is equally certain that the constituent parts of a record are those 
which we have stated, and in a modern case, in which the advice of 
all the judges was sought by the House of Lords, they were enume- 
rated as such by Chief Justice Tindal, with the assent of all his 
brethren, and the same learned judge, in a subsequent part of his 
opinion, stating the substance of the rule in a more condensed form, 
observed, that the pleadings, and the judgment proceeding thereon, 
formed the only grounds of the record, and until a bill of exceptions 
was given by the second statute of Westminster, were alone the sub- 
ject of revision by a Superior Court. Mellish v. Richardson, 9 Bing. 
126. 

It appears from the record, which the Court of Common Pleas has 
transmitted in obedience to the writ of error, that the suit below, in 
which the present defendant was plaintiff, and the plaintiffin error 
defendant, was commenced by the service of « declaration ; and the 
record contains—I1st. A declaration upon promises, in which the da- 
mages are laid at $499. 2d. The entry of a suggestion, that this de- 
claration had been duly filed, and that a copy thereof, together with 
a notice, requiring the defendant to plead thereto, had been duly and 
personally served uport the defendant. 3d. Continuance by inpar- 
lance to the third Monday of March, 1846, and an entry of the ap- 
pearance of the plaintiff and defendant on that day. 4th. An entry 
of the default of the defendant in not pleading, and judgment thereon ; 
that the plaintiff ought to recover his damages, by occasion of the 
premises. 5th. The award of the writ of inquiry of damages direct- 
ed to the sheriff of the city and county of New-York. 6th. Return 
by the sheriff of the inquisition taken by him, by which the plaintiff 
was found to have sustained damages to the amount of $398 43, be- 
sides 6 cents for his costs and charges. 7th. Final judgment that 
the plaintiff recover the damages as aforesaid, and also the sum of 
$23 14, for his costs of increase, the whole amounting to four hun- 
dred and twenty-one dollars and sixty-three cents, and concluding 
with a misericordia. 

It seems impossible to deny that this is a perfect record, and in- 
cludes all the proceedings necessary to show the due commencement 
and prosecution of the suit, and to warrant a final judgment ; nor is 
it pretended that upon the face of this record any error is apparent. 
It is not pretended that under the general assignment of errors any 
ground for the reversal of the judgment can be stated. The case, 
therefore, turns wholly, as we have already intimated, upon the spe- 
cial assignment of errors. That assignment, in substance, is, that 
the Court of Common Pleas, before the rendition of the judgment, 
had ceased to have jurisdiction of the cause, inasmuch as the plain- 
tiff in error was entitled to remove the same for trial into the Circuit 
Court of the United States for this district, and before that time had 
filed a petition for such removal, and had offered good and sufficient 
surety in the manner and form prescribed by the Act of Congress, 
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the Judiciary Act of 1789, whereupon, it became the duty of the 
court to accept such surety, and proceed no further in the case. In 
fewer words, the allegation is, that the Court of Common Pleas err- 
ed in denying the prayer of the petition, and by such petition lost its 
jurisdiction. k ; 

In order to establish the existence of this error, the plaintiff, alleg- 
ing diminution, has referred to and specified various proceedings, 
motions, rules, affidavits, and other papers, as remaining in the court 
below, and all of these, in compliance with his prayer in the assign- 
ment, have been brought before us, by a writ of certiorari. 

The first question, therefore, which we have to consider is, whe- 
ther allor any of these proceedings can now be referred to as legal 
evidence of the existence of the error upon which the plaintiff relies 
as warranting a reversal of the judgment; and without hesitation, 
we reply, that we have no right to notice these proceedings at all, for 
any purpose whatever, unless, first, they are entirely consistent in 
the facts which they disclose, with the record before us; nor, se- 
cond, unless they are a proper supplement to the record, or more cor- 
rectly, are constituent parts of a record which as first returned was 
imperfect and defective. We must proceed, therefcre, to inquire 
whether these necessary conditions are fulfilled in the proceedings 
which the return te the certiorari has spread before us. 

We have no wish to enlarge our powers as a Court of Errors, by 
attempting to overthrow or evade the settled rules of law and plead- 
ing by which our jurisdiction is restricted and defined, and certainly 
there are no rules more completely established, and upon authority 
more unquestionable, than that no error can be assigned which is con- 
trary to the record, nor can diminution be alleged in order to bring 
before the court any process or proceeding which is inconsistent with 
the record originally returned. The contradiction or discrepancy may 
exist, but the Court of Errors cannot listen to its averment ; the re- 
cord transmitted by the inferior court may be false, and the judges 
and other officers of the court privy to its falsity, may be liable as 
criminals to punishment, but there is no mode by which, in the Su- 
perior Court, the absolute verity of the record thus transmitted can 
be impugned. (1 Rolle’s Abr. 757; Floyd v. Bitchell, Rolle’s R. 
200; Cro. Jac. 579; Hibbert v. Wilde, 2 Lord Raymond, 1414; 
Plumer v. Webb, Id. 1415; n.; | Buker v. Thompson, Cases, Temp. 
Hard. 166 ; Bradborne v. Taylor, 1 Wilson, 85; 2 Bac. ab. Guillim, 
489, 490; Fitz, N. B. 25 A. n. 2.) 

Let us then apply these rules to the case before us; the plaintiff 
alleges that he was entitled under the act of Congress to remove the 
cause to the Circuit Court of the United States, but it is certain that 
he was not so entitled, unless the amount in controversy exceeded 
the sum of $500, and hence he refers to the proceedings brought up 
by certiorari for the purpose of establishing this necessary fact. The 
averment, however, of this fact is aplain and palpable contradiction 
of the record as it stands, and we cannot, therefore, listen to any evi- 
dence of its truth. In the declaration which appears upon the record, 
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the damages claimed are less than $500; and as it was upon this 
declaration that the court below rendered the judgment, we have no 
right to say that any other sum was in controversy than the damages 
which it claims. Hence, the objection that the error assigned is con- 
trary to the record, directly applies, and is fatal to its allowance. 
The objecti6n is not at all answered by the allegation, that the decla- 
ration which now appears upon the record is an amended declaration, 
amended after the court had lost its jurisdiction, and that in the ori- 
ginal declaration, as filed and served, the damages claimed greatly 
exceeded $500. In reviewing this judgment we have no right to say, 
or know, that there ever has been any other declaration in the cause 
than that which appears upon the record ; an amended declaration 
from the time of filing, supersedes the original declaration, and be- 
comes the only declaration in the cause ; it is the only declaration to 
which the defendant is required to plead, and upon which the inferior 
court renders its judgment, and is, therefore, the only declaration 
which can be properly inserted in the record upon which the superior 
court is confined to act. 

It is of no consequence what alterations by way of amendment 
may have been made by the inferior court in its own record previous 
to its transmission. The grounds and reasons of such alterations are 
not a subject of inquiry in the Superior Court, which is bound to con- 
sider the record actually transmitted, as the only document upon 
which its own judgment can be pronounced. It is here, and here 
only, that the errois which are assigned, if they exist at all, must be 
discovered. 

The successive decisions of the Common Pleas, (3 Bing. p. 334,) 
of the King’s Bench, (7 B. & Cress. p. 819,) and of the House of 
Lords, (9 Bing. 125, in Mellish v. Richardson,) recognised and estab- 
lished this doctrine in the full extent:in which it has been stated ; and 
in Hart v. Seiras, (21 Wend. 40,) a case much stronger than the pre- 
sent, it was not only explicitly approved by our Supreme Court as 
sound in principle, but without hesitation was adopted and followed. 
The original declaration on file in this case, and the only one of which 
a copy had been served on one of the defendaits, was against twode- 
fendants only. But it wus subsequently amended by inserting the 
name of a third defendant, and as the judgment below was rendered 
upon the declaration so amended, it appeared in the record transmit- 
ted as the only declaration in the cause. The plaintiffs in error, how- 
ever, brought up the original declaration, and various other proceed- 
ings and papers, by a certiorari, and insisted that, as they rendered it 
evident that the amended declaration had not been served, the vari- 
ance between the original declaration and the judgment was a fatal er- 
ror, which imposed upon the court a reversal of the judgment as a ne- 
cessary duty. Butthe Supreme Court was far from assenting to this 
view of its province and its duty. It held, on the contrary, that it 
would take no notice whatever of the original declaration and other 
proceedings, which had been brought up by the certiorari, and this 
upon the distinct ground that they formed no part of the record upon 
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which alone it was empowered to act. It held, that in determining 
the question, whether the judgment of the inferior court should be re- 
versed or affirmed, it could only look into the pleadings and proceed- 
ings which were set forth in the record originally returned, and as no 
errors were there discovered, the judgment was affirmed. 

Were it possible for us to hold, in the present case, in €ontradiction 
to the authorities which have been cited, that the original declaration 
was a pleading in the cause, and may be justly considered as a part 
of the record which we are required to examine, it is manifest that 
its mere insertion in the record would not be alone sufficient tu prove 
that the Court of Common Pleas committed a fatal error in retaining 
its jurisdiction. It would only remove the objection that the error al- 
leged is contrary to the record, but it would still remain to be shown 
that the plaintiff in error had adopted the necessary steps for the re- 
moval of the cause before the declaration was amended, and that he- 
fore that time the Court of Common Pleas, in violation of the duty 
which the Actof Congress imposes, had rejected his application ; and 
it is for the purpose of satisfying us that such are the facts, that he 
requires us to examine the proceedings and papers, notices, affidavits, 
rules and orders, which by force of the certiorari he has brought be- 
fore us. But his counsel has wholly failed to satisfy us, that as a 
Court of Errors, we can listen to this request; he has failed to satisfy 
us that in the rightful exercise of our present jurisdiction we can 
found any decision upon the evidence which the return to the certio- 
rari,is alleged to furnish. The observations already made, prove 
that it is evidence which must be excluded from our consideration. 
We have already shown that a Court of Errors can only move within 
the circle which the record describes ; and we have shown what are 
the constituents of the record, to which it is confined. It follows that 
we cannot say, that the proceedings and papers which the certiorari 
has extracted fromthe files of the Court of Common Pleas, consti- 
tute in part the record of its judgment, without an abuse and a per- 
version of language, that would confound all the distinctions that 
hitherto have been known and observed ; nor can we think it neces- 
sary to dwell upon the absurdity of supposing that a plaintiff or de- 
fendant in error has an absolute discretion to swell the record by the 
addition of any and all the incidental proceedings in the court below, 
and thus impose upon the Superior Court the duty of searching and 
examining them all, with a view to the detection of some error that 
may possibly affect the regularity of the judgment. It is, however, 
evident from the course that has been followed in this case, and in 
several others that are found in our reports, that the true nature and 
office of a certiorari have been greatly misunderssood, and that the 
party resorting to this process has been thought by many to possess 
the absolute discretion that we have denied to him; but the supposi- 
tion is in reality an utter and a serious mistake. The true and sole 
office of a certiorari, when issued not as an original proceeding but 
in aid of a writ of error, is not to enlarge the record by the addition 
of extrinsic matter, but to supply its defects by the insertion of that 
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which properly belongsto it. It proceeds upon the supposition that 
the whole record has not in the first instance been returned, and that 
the proceedings which it specifies and calls for are necessary to its 
completion ; and the allegation of diminution, which ought in all cases 
to precede the prayer for the writ, is properly understood as an as- 
sertion of the existence of these facts. Hence, when the process is 
improperly used to bring before the Superior Court extrinsic and col- 
lateral proceedings, it becomes the duty of that court, as in Hart v. 
Seixas, wholly to reject them, and to proceed precisely in the same 
manner as if no such writ had been issued or returned. It is true, 
that the explanation that has now been given, is not to be found, or is 
obscurely stated in the ordinary books of practice. But when we 
ascend to the fountains of the law, to those early and original author- 
ities, which in these cases ought always to be consulted, we find that 
it is fully sustained; and it is proper to add, that it entirely corres- 
ponds with the statutory provisions describing the office of a certio- 
rari, which the revisors introduced, and is now the law. (7 Ed. 4, 
25 ; Fitzherbert, N. B. 25 (a); Rastell’s En. 110 ; 5 Coke, 37; 2 Bac. 
ab. 468, 9, (e); 2 R. S. p. 599, sec. 45.) The misapprehension that 
has prevailed upon this subject has doubtless arisen from the vague, 
indefinite manner in which the ordinary books of practice have spo- 
ken of the ‘ outbranches of the record,” which are usually brought 





up by a certiorari; but these “ outbranches” are not, as has been . 


supposed, detached collateral proceedings, but on the contrary, as 
the very metaphor that is used implies, they are such as belongsto, 
and in the course of its natural growth spring from the record ; and 
the office and effect of a certiorari, is to re-unite them to their parent 
trunk. It will be found, upon examination, that they are in all cases 
proceedings that must have preceded, and according to the nature of 
the action, were necessary to warrant the judgment. It is manifest 
that no such character can be attributed to the proceedings that by 
force of the certiorari are now before us. At no time have they 
formed a part of the record according to the legal definition of the 
term, and they cannot be re-united to that to which they never be- 
longed. As extrinsic proceedings, they are irrelevant to the case, 
and must be rejected from our consideration. We have no right to 
say that we have any judicial knowledge of the facts which they dis- 
close, and as the record to which our action is limited furnishes no 
evidence to sustain the error specially assigned, it is a necessary 
consequence, that the judgment of the Common Pleas must be af- 
firmed. The demurrer which the defendant in error has interposed, 
may not be well taken in reference to the pleading to which it im- 
mediately relates ; but as the special assignment is bad, the first fault 
is imputable to the plaintiff, and hence the defendant, upon the plead- 
ings considered as a whole, is entitled to the judgment that has been 
given. 

There is a plausible objection, however, to the course of reason- 
ing that we have followed, which remains to be stated and answer- 
ed. Can it be doubted, it may be asked, that the want of jurisdic- 
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tion in the inferior court is a sufficient cause for the reversal of its 
judgment. Can it be doubted, that as such, it may be assigned for 
error in the Superior Court, and is it not a necessary consequence 
that the plaintiff in error is entitled to support the assignment by a 
reference to those proceedings in the court below, whether belonging 
to the record or not, which established its truth? Is it not a legal 
contradiction to say, that the want of jurisdiction may be alleged, 
and yet the appropriate and necessary evidence of the fact be ex- 
cluded? These questions, it must be admitted, are specious in their 
form, yet there is no difficulty in meeting them with a conclusive re- 
ply. It is undoubtedly true, that an inferior court, when it exercises 
a jurisdiction that does not belong to it, commits an error for which 
its judgment is liable to be reversed; but it is just as certainly true, 
when error is assigned for this cause, the existence of the cause must 
be established by the record, and cannot be established by any other 
species of proof. The error must be apparent in some form upon 
the record itself, or the Superior Court has no right to say that it ex- 
ists. It is not assigned as an error of fact, to be sustained by ex- 
trinsic proof, documentary or parol, but as an error of law; and 
hence the question which it raises, as in all similar cases, must be 
determined solely by the inspection of the record. Nor is there the 
slightest hardship in this doctrine—since, in all cases, it is in the 
. power of the defendant, when the inferior court retains its jurisdic- 
tion in opposition to his wishes and the law, to place the facts upon 
tbe record in such a form as will enable him with certainty to procure 
a reversal of the judgment, and if he omit to do so, he has no right 
to complain that the Superior Court refuses to relieve him from the 
consequences of his neglect. It is not indeed necessary, in all cases, 
that the defendant should have pleaded to the jurisdiction in the 
court below, to entitle him to raise the objection in the Superior 
Court. It is only necessary where the defect of jurisdiction is not 
otherwise apparent, and in this it is indispensable. There is a class 
of cases, in which, in order to give jurisdiction to the inferior court, 
the plaintiff is bound to aver the existence of particular facts; and 
another class, in which the jurisdiction depends upon the nature of 
the action, the subject matter of the suit; and in both these classes 
a plea to the jurisdiction is not required, since the defect, when it 
€xists, must be apparent upon the record. Nor in these cases can the 
defendant be prejudiced by not excepting to the jurisdiction in the 
court below, for it is to these that the maxim applies, that even the 
consent of the parties cannot give a jurisdiction whieh the law de- 
nies. But there is another class of cases, in which the jurisdiction 
of the inferior court may be said to depend upon the election of the 
defendant—cases in which it depends upon extrinsic facts, which 
the court is not bound to notice, unless they are brought to its knowl- 
edge at a proper time, and in the proper form. It lies upon the de- 
fendant in these cases, to bring these facts to the knowledge of the 
court, when he desires to avail himself of their existence, and if he 
fail to do so by the appropriate plea, the omission is justly deemed a 
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perpetual waiver of the exception. The rule which plainly embra- 
ces this class of cases, has prevailed from the earliest period of the 
law, and has never been questioned. A plea to the jurisdiction is in 
its nature a plea in abatement, and the rule is, that a plaintiff in er- 
ror can take no advantage of any exception which he might have 
pleaded in abatement in the court below. He cannot assign that for 
error which he could so have pleaded, since (such is the language 
of Lord Holt,) * it will be accounied for his folly to neglect the time 
of taking the exception.” And we agree with this learned judge, 
that the omission of a technical defence is a species of folly that de- 
serves no compassion, and is entitled to no relief. (Lord Holt, Coan 
v. Bowles, Carthew, 124; See also Thorowgood v. Sewys, Cro. Eliz. 
582; Salkeld v. Lord Howard, Cro. Jac. 547; Salkeld, 4 pl. 10; 
1 Strange, 177; Rolle’s Ab. 781; 2 Bac. Ab. 492.) 

It is manifest that the present case belongs to the class of those in 
which the defendant has an option to admit or deny the jurisdic- 
tion of the court, and consequently in which he is bound to plead to 
the jurisdiction, if he wishes to place the facts upon the record so as 
to make the decision of the court in favor of its jurisdiction a subject 
of review upon a writ of error. As the case now stands, nothing 
appears npon the record to create a doubt as to the jurisdiction of 
the court below. It contains no evidence that this jurisdiction has 


ever been denied, nor consequently that any decision in its affrmance . 


has ever been made; even the proceedings that have been brought 
5 by the certiorari, were it possible for us to consider them as part 
of the record, afford no evidence of such a decision by the court. They 
only prove that an application for the removal of the cause was made 
to, and was denied by a single judge at Chambers. They do not 
prove that there was any appeal from his decision to all the judges 
atageneral term. They do not prove, therefore, that his decision 
was or would have been affirmed by the court, nor consequently, that 
it can be justly regarded as the act of the court. That a writ of 
error will lie upon the decision of a judge at Chambers, is a propo- 
sition which even in these days of innovation, perhaps confusion, is 
startling from its novelty, yet it is certain that it is upon the sole 
ground of an error committed by a judge at Chambers, that we are 
now asked to reverse the judgment of the court. Whether a single 
judge acting at Chambers is a court within the meaning of the-act of 
Congress, is a question that we shall not touch, but, assuredly, he is 
not the court whose judgment we are required to examine, and have 
alone the power to reverse. 

We have not given, nor do we mean to give any opinion what- 
ever, as to the construction of those provisions in the act of Con- 
gress, upon which the counsel for the plaintiff in error relied as prov- 
ing that the jurisdiction of thecourt below had ceased previous to 
the rendition of its judgment. Our decision proceeds upon the sole 
ground that the question of jurisdiction does not arise.and cannot be 
decided upon the record before us, and in making it we are solely 
governed by the rules of our own municipal law. 

The judgment of the Common Pleas isaffirmed with costs. 
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Surrogates Conrt. 


[New-York City.] / 


Before the Honorable ALEXANDER W. BRADFORD, Surrogate. 


IN THE MATTER OF THE FINAL ACCOUNTING OF THE ExECUTORS OF 
THE LAST Witt anpD TESTAMENT OF GEORGE DowNING, DE- 
CEASED. 


Reasonable repairs and improvements, enhancing the value of the property, may be made by 
an executor upon leasehold estate, occupied by the legatees as a residence. 

A Trustee for sale is absolutely disabled from purchasing the trust estate, and when a third 
person has bought it at his solicitation, and for his benefit, the sale may be set aside, or the 
Trustee be held responsible for the actual value of the property. 

A special partnership is dissolved by the death of the special partner. 


Tue facts and circumstances sufficiently appear in the opinion of the 
court. 


Jonathan Miller and Francis Tillou, for the Executors. 
H. M. Dewey, for James B. Aimes and wife. 


Tue Surrogate :—This case, though long pending in this court. 
presents no complicated questions of fact. The immense amount 
of testimony taken, and the protracted proceedings before the audi- 
tors, were in the main unnecessary ; and indeed it is difficult to im- 
agine any reason why an accounting, which might have been ar- 
gued before the Surrogate, at the farthest, in the course of a few 
weeks, should thus have dragged its slow length along for four years 
before being brought to argument. 

The points of controversy between the parties are three in num- 
ber. 

First. Mr. Aimes, husband of one of the daughters and legatees 
of the deceased, objects to certain charges made by the executors 
for repairs on leasehold premises No. 30 Rutgers-street. After the 
testator’s death, Augustus C. Downing, one of the executors, and 
brother of Mrs. Aimes, who was then unmarried, made an arrange- 
ment with Mrs. Sackett, another sister, the substance of which was, 
that Mrs. Sackeit should take No. 30 Rutgers-street, at a certain 
rent, and her brother and sister should board with her, the rent of 
the house to be applied in liquidation of their board. Mrs. Aimes 
being then unmarried, this was a wise and prudent plan to give her 
the comfort and respectability of a home with her nearest relatives ; 
and I can see no reason why the repairs and improvements of the 
house during the period of her residence there should not be allowed 
against the estate. The ‘lease contained a covenant for renewal for 
a further term of twenty-one years, and also for the payment of the 
value of the improvements to the lessee at the expiration of the term. 
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The introduction of the Croton water and the construction of the 
bath-house constituted substantial improvements, increasing the value 
of the property, the benefit of which on the subsequent sale of the 
lease, accrued to the estate. No remonstrance was made at the time 
the alterations were going on, by Mrs. Aimes, who was then married, 
or by her husband ; and upon the whole, I perceive no solid ground 
of objection against the allowance of these disbursements. 
Secondly. It is urged that the sale of the lot on Avenue C.,, in 
this city, for $2,325, by the executors, under the power contained in 
the will, was void. The property was sold at public auction, and 
was purchased by Francis Tillou, one of the Counsel for the execu- 
tors on this accounting, under an arrangement with Augustus C, 
Downing, one of the executors, that he should individually loan him 
the money to pay for the purchase. The executors accordingly con- 
veyed the -lot to Mr. Tillou, who gave a mortgage for the whole 
amount of the purchase money to Downing, the executor, but in his 
own individual right. No bond was given, nor did Tillou become in 
any manner personally, responsible for the amount. But on the con- 
trary, an express provision was inserted in the mortgage, that the 
remedy of the mortgagee in case of non-payment should be confined 
to the land alone. Downing, as mortgagee, has ever since been in 
posse: sion of the premises, receiving the rent, paying the taxes, and 
for insurances and repairs. Tillou bought, at the request of Down- 
ing, who owned the adjoining lot, and wished a friend to purchase it 
because the line of the lot went through a building standing partly 
on his own lot, and if a stranger bought it, he was apprehensive of 
trouble. The understanding was, that Downing should receive the 
rent, pay the taxes and other charges, and apply the balance of the 
income to keep down the interest on the mortgage. ‘Tillou was to 
consult him before disposing of the lot. The mortgage was never re- 
corded, nor does it appear that any payments have been made or 
credited upon it, or any settlement had between the parties. Mr. 
Aimes, the day previous to the sale, inquired the value of the pro- 
perty from Downing, who replied that it was worth from $1,500 to 
$1,600, but it might bring $1,800. To Tillou he stated that he did 
not think it would sell for more than $1,700 or $1,800, though he in- 
structed him to buy it, without limiting him as to price. It was pur- 
chased for $2,325, Mr. Aimes bidding upon it; and I am inclined to 
think at that time it was worth some $3,000. A trustee ought not 
to be permitted to derive the least advantage from the ad ministration 
of the property committed to his charge. No profit should be made 
by an executor out of the estate, by its increase or otherwise. (Lewin 
on Trustees, p. 288 ; 2 R. S. 3d ed. p. 156, sec. 61.) This principle 
commends itself so well to the conscience, that no legal proposition 
is more broadly admitted. It is not controverted in this case, its ap- 
plicability only being denied. How far Mr. Aimes was acquainted 
with the value of the property I do not know ; it appears he made 
inquiry of Mr. Downing, whose reply before the sale placed the prem- 
ises much below their real value. Mr. Tillou bought at the request 
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of the executor, for his advantage in some measure, and -under an 
arrangement which, to say the least of it, was unusual if not extra- 
ordinary. How the purchase money was paid, whether it ever 
passed, in fact, from the buyer to the seller, or was only managed 
to be paid constructively by giving a mortgage to Mr. Downing, 
does not appear, nor do I know that it would be very material. Such 
a transaction should be judged by its substance, not its form. Nor 
do I consider it important to determine what actual advantage the 
executor derived from the sale, but confessedly Tillou purchased 
at his solicitation, and on his account, notwithstanding the title was 
taken without any restriction. One thing is plain ; that is, the pro- 
perty has ever since been in the possession and under the control of 
the trustee. Whatever doubt may once have existed on this point, it is 
now the universal rule, that however fair the transaction, a T'rustee 
for sale is absolutely disabled from purchasing the’ trust property, 
‘and the cestui que trust is at liberty to set aside the sale and take 
back the property. (Lewin on Trustees, 376-7-8.) The trustee 
has in the present instance acted through the intervention of a third 

erson, who holds the title, and I cannot pronounce a decree which 
will affect directly all the parties ; but that is no reason why the sale 
should not, on this accounting, be treated as invalid, so far as to hold 
the trustee, who has been privy to the sale, responsible. Though 
there are some unusual circumstances marking the transaction, I am 
disinclined to make any particular criticism upon them, or to pro- 
ceed on the ground of undervalue or want of fairness. I put the 
case simply upon the ingredient of the personal interest of the execu- 
tor, which, as a trustee for sale, he had no right to allow to enter into 
the matter. He should have been careful to have kept his own person- 
al interests entirely clear of the sale, and not to have meddled with it 
any way individually. Upon this dry doctrine, without imputing to 
him fraud in fact, I think the executor ought to be held liable for the 
value of the property at the time of sale. (Woodhouse v. Meredith, 
1 Jac. & W. 222; Whitcomb v. Minchin, 5 Mad. 91; Gregory v. 
Gregory, Cooper, 204; Exparte Hughes, 6 Vesey, 617; Exparte 
Lacey, id. 629; Coles v. Trecothick, 9 Vesey, 248; Exparte Ben- 
nett, 10 Vesey, 381, 400; 17 Vesey, 491, 500; Davoue v. Fanning, 
2 Johns. C. R. 252 ; Hovenden on Fraud, 1, 474.) 

Thirdly. The testator, at the time of his decease, was a special 
partner of Mr. Hicks, the executor, in business in this city ; and the 
position has been taken by the counsel for the executors, that the 
firm was not dissolved, but notwithstanding the testator’s decease, 
continued till the expiration of the term limited for its duration. 
The idea at first impression is apt to win attention if not favor, but 
on closer scrutiny cannot, think, be upheld. The legislation which 
brought into existence among us this form of partnership, had for its 
main object the encouragement of commerce by permitting the in- 
vestment of capital in trade, without danger to the public, or risk to 
the special partner beyond the extent of the amount invested; and 
in determining the legal consequences incidental to the introduction 
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of such «n institution, there seems to me no reason for departing 
from the rules of the Common Law, any further than,is fairly and 
naturally requisite to give full effect to the intent of the statute ; regt- 
ing upon the presumption that the legislature having expressed the 
“hege in which the Common Law was intended to be abrogated, that 
ine should not by judicial construction be extended, except by 
way of reasonable and necessary inference to effectuate the general 
objects of the statute. The special partnership is by no means a 
complete anomaly. By the statute it is termed a partnership, and 
both as to the rights of the parties to the contract, and as to the world, 
it is in itself a proper partnership, except as it limits the liability of 
the special partner, and restricts his control over the business of the 
firm. The members are partners, and by slight irregularities may 
easily be turned into general partners. The statute terms them part- 
ners; except forthe statute they would be general partners, and 
rom participating in the profits it would seem to be a just conse- 
quence that they are partners in every sense, subject to liabilities 
and enjoying privileges as partners in every particular, except as 
otherwise specially provided. ‘The Common Law regulates the mu- 
tual rights, and duties, and liabilities of partners, and goveras these 
limited partnerships in every respect, not excepted out of the gen- 
eral rule by this statute. The 12th section provides that every al- 
teration which shall be made in the names of the partners shall-be 
deemed a dissolution of the partnership, and the necessary effect of 
an assignment by a special partner of his interest in the firm would 
be to alter the name of the special partner, and thus to work a disso- 
luiion. Such would likewise seem to be the consequence of the 
death of the special partner, which effects an alteration in the name, 
by operation of law, through the medium of an administrator. The 
18th section declares also, that the general partners shall be liable to 
account to each other and to the special partners in law and equity 
as other partners now are by law; and the 24th section provides 
that no dissolution by the acts of the parties shall take place previ- 
ous to the time specified for the duration of the pecthecthii without 
public notice. There appears to be nothing in the act incongruous 
with the idea that the partnership is governed by the rules applica- 
ble to general partnerships, except in the particular cases enumera- 
ted. ‘There is nothing irreconcileable with the dissolution of the 
partnership by operation of law in the usual cases. I have looked — 
into the statutes of several of the states, where similar laws have 
been enacted, and while they all imply that a dissolution may occur 
by operation of law, those of Massachusetts, Michigan, Rhode Island 
and Virginia, expressly admit of that mode of dissolution. The Code 
of Louisiana declares that all partnerships shall terminate with the 
death of one of the partners, and quite a number of thesé acts pre- 
scribe that in cases not provided for, the law relating to general part- 
nerships shall goveza. (Rev. St. Mass. 306 ; Louisiana Code, 2799, 
2810, 2851; Rev. St. Maine, 264; Laws Mississipi, 839; Rev. St. 
Michig. 156; R.S. N. J. 872; Laws Penn. 620; Laws R. I. 282; 
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Virginia Code, 483 ; Laws Connecticut, 528 ; Laws Indiana, 429; 
Code of Georgia, 373.) Now if any other principle is admitted, what 
is the result? If the death of the special partner does not cause a 
dissolution, shall that of the general partner have that effect? If 
the death of the special partner does not dissolve the firm, shall his 
executor or administrator be the partner? If so, does not that in- 
troduce a new name into the firm? and if it does, then the executor 
or administrator becomes a general partner, and if a general part- 
ner, then he can dissolve the firm, (Sec. 12, 2 R. S. 3d ed. p. 50,) 
or on the other hand, the estate he represents may be thrown into the 
hazards of a general partnership, and the executor or administrator 
have to attend personally to the transaction of a regular partnership 
business. The above statement of some of the embarrassing re- 
sults which would flow from this novel proposition, should induce 
hesitation and caution in admitting it. 

No doctrine is more universally established, than that by the death 
of any one of the partners the partnership is ipso facto dissolved ; and 
this not only as to the deceased partner, but also as between all 
the survivors, and, however numerous the association may be. The 
reasoning upon which this result is attained, as well as the rule itself, 
is amply illustrated by the Civilians, the doctrine having its founda- 
tion in the civil law, though it has been recognized and adopted, to 
its fullest extent, by the common law. The personal qualities, skill, 
character, and credit of each partner enter so thoroughly into every 
contract of this kind, that the law very wisely considers it a persona] 
contract, expiring with death. Though these reasons are not so appo- 
site to a special as to a general copartnership, yet they are measura- 
bly applicable. It is true that a special partner has no control over 
the business of the firm, and contributes, as a matter of duty, no por- 
tion of his time, labor, or abilities, towards the management of its. 
affairs, but he may from time to time examine into the state and pro- 
gress of the partnership concerns, and advise as to their manage- 
ment. This brings him into the most intimate relations with the 
general partner ; and, in view of his right to give advice, it is evident 
the general partner may perhaps have built up well-founded hopes 
of a successful and thriving trade, upon the experience, wisdom, and 
abilities of his associate, expectations sure to be destroyed by death. 
How often is it the case that a successful merchant, retiring trom the 
cares of active business, enters into a partnership of this kind, where 
his knowledge and sagacity, and his influence, are important induce- 
ments with the general partner to enter into the contract. Does a 
limited partnership survive the death of the special partner? Then 
it is compulsory on the survivor to receive into the partnership, at all 
hazards, the executor or administrator of the deceased, his next of 
kin, a creditor or stranger taking administration, or the assignee of 
such personal representatives; and whatever may be the inconve- 
nience and hardship of being thus thrown, against his will, into con- 
ngction with a stranger, or perchance with some one personally dis- 
agreeable, or hostile, the general partner must submit to the exami: 
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nation of the books, the visits, and the advice of the in-comer. Gow 
on Part., 3d sec., p. 220. Collyer, 3d Am. ed., p.99. The joint 
stock companies, many of which exist in England, often comprise a 
large number of persons, and though generally managed by officers 
chosen at elections, held by the stockholders, they are liable to the a 
plication of the same rules of law in regard to death and dissolution ag 
general partnerships, unless provision be made to meet the case in 
the deed of settlement, or articles of agreement. Collyer, § 1112, 
1113, 1115. 

The system of limited partnerships, which was introduced by sta. 
tute into this state, and subsequently very generally adopted in many 
other states of the Union, was borrowed from the French Code. 3 
Kent, 36. Code de Commerce, 19, 23, 24. Under the name of 
la Societé en commandite it has existed in France from the time of the 
middle ages; mention being made of it in the most ancient commer- 
cial records, and in the early mercantile regulations of Marseilles and 
Montpellier. In the vulgar Latinity of the middle ages it was styled 
commenda, and in Italy accomenda. In the statutes of Pisa and Flo. 
rence it is recognized so far back as the year 1160; also in the ordi- 
nance of Louis-le-Hutin, of 1315; the statutes of Marseilles, 1253; 
of Geneva of 1588. In the middle ages it was one of the most fre- 
quent combinations of trade, and was the basis of the active and 
widely-extended commerce of the opulent maritime cities of Italy. 
It contributed largely to the support’ of the great and prosperous 
trade carried on along the shores of the Mediterranean, was known 
in Languedoc, Provence, and Lombardy, entered into most of the 
industrial occupations and pursuits of the age, and even travelled 
under the protection of the arms of the Crusaders to the city of Je- 
rusalem. Ata period when capital was in the hands of nobles and 
clergy, who, from pride of caste, or canonical regulations, could not 
engage directly in trade, it afforded the means of secretly embarking 
in commercial enterprises, and reaping the profits of such lucrative 
pursuits, without personal risk; and thus the vast wealth, which 
otherwise would have lain dormant in the coffers of the rich, became 
the foundation, by means of this ingenious idea, of that great com- 
merce which made princes of the merchants, elevated the leading 
classes, and brought the Commons into position as an influential 
estate in the commonwealth. Independent of the interest naturally 
attaching to the history of a mercantile contract, of such ancient oni- 
gin, but so recently introduced where the general partnership, known 
to the common law, has hitherto existed alone, I have been led to refer 
to the facts just stated, for the purpose of showing that the special 
partnership is in fact no novelty, but an institution of considerable 
antiquity, well known, understood, and regulated. Ducange defines 
it to be “* SocteTAS MERCATORUM qua wni sociorum tota negatiationts 
cura commendatur, certis conditionibus.”” It was always considered a 
proper partnership, societas, with certain reserves and restrictions ; 
and in the ordinance of Louis XIV., of 1673, it is ranked as a regular 
partnership. In the Code of Commerce it is classed in the same 
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manner. I may add, as an important fact, for the explanation of a 
distinction to which I shall shortly advert, that the French Code per- 
mits a special “gerne of which the capital may be divided into 
shares, or stock, transmissible from hand to hand. In such a case, 
the death of the special partner does not dissolve the firm, the creation 
of transmissible shares being a proof that the association is formed - 
respectu negotit, and not respectu personarum; but even in such a part- 
nership the death of the general partner effects a dissolution, 
unless it is expressly stipulated otherwise. But, says M. Trop- 
long, it would be wrong to extend the rule that a partnership, of 
which the capital is divided into transmissible shares, is not dissolved 
by the death of a shareholder, to a special partnership, the capital of 
which is not so divided. The statute of New-York recognizes only 
the latter kind of partnership, the names of the parties being required 
to be registered, and any change in the name working a dissolution, 
and turning the firm into a general partnership. Such a partnership 
has always beeu held to be dissolved by the death of the special part- 
ner. This Society, says the author just cited, ‘ reste alors sous l’empire 
du droit commun. Elle a formé entre le commanditaire et le commandité, 
un lien qui n’a pas été subordonné au caprice de mutations imprévues ; 
elle a engendré des rapports mutuels de eonfiance, que le commandité ne 
peat étre forcé d’étendre a des personnes étrangéres.”” This partnership 
remains under the dominion of the common law. It has created be- 
tween the special and the general partner a tie, which is not subjected 
to the caprice of unforeseen changes ; it has produced mutual relations 
of confidence, which the general partner cannot be forced to extend 
to strangers. M. Troplong. Com: du contrat de Société civile, &c., 
T. 1, Preface, 57, sec. 377, &c. T.2,sec. 888, p. 368. The French 
jurists generally take the same position, defining the special partner- 
ship as a proper partnership, and applying the law of dissolution by 
death, toall. Pothier Traité du contrat de Société, ch. 2, sec. 2 ; ch. 
8, sec. 3. Merlin Répertoire de Jurisprudence, Art. Société, sec. 7. 
Duranton, Droit Francais, tom. 17, 1. 3, tit. 9, sec. 470. Pardessus 
discusses the question somewhat at length. Droit Commercial, tom. 
4, part 5, tit 3, chap. 1, sec. 4. It might be thought, he says, with 
some appearance of plausibility, that the rule of a dissolution by 
death should be limited to general partnerships, in forming which the 
probity and intelligence of each member have been reciprocally taken 
into consideration. Indeed, the special partnership does not suppose 
on the part of the general partners any personal confidence in the 
special partners ; and as the interests and the rights of the latter are 
exclusively limited to their shares, it wouid seem they were not modi- 
fied by their decease, and their heirs called to take their place could 
have no right to insist that death has dissolved the firm, nor the gene- 
ral partners insist upon that result. These reasons to question the 
general rule, appear, nevertheless, to yield to others more decisive. 
The persons and the character of the special partners have been re- 
garded by the general partners when they formed this kind of asso- 
ciation. The special partners, are, in effect, to a greater or less ex- 
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tent called to the annual accountings, to meetings for the settlement 
of the profits and losses, and to an examination of the state of the af- 
airs. This scrutiny, and the right to insist upon a dissolution in con- 
sequence of a breach of the contract, or to urge their claims when the 
affairs are liquidated, are more or less vigorously exercised. The 
- difficulty of acting harmoniously with different persons, substituted in 
the place of those with whom the original contract was made; the 
distrust of heirs, who have not the grounds of esteem and confidence 
which influenced the deceased, and the impossibility of treating easily 
with minors, are some of the reasons which will not permit special 
partnerships to be excepted from the general rule. It may be objected 
that these reasons apply only in favor of the general partners, and 
that it is for them to judge as to the continuation of the business with 
the heirs. But the heirs of the deceased ought to enjoy the same privi- 
lege. Reciprocal rights ought to result from a mutual agreement. 
There is no solid reason why the special partnership should not be dis- 
solved by the death of one of the partners, except when the capital 
is divided into transmissible shares, in which case the associates 
having consented that each may substitute another in his place, as 
he may desire, without the authority of the others, it is natural to 
conclude that the heirs of a deceased member fill his place in the 
same manner as if he had assigned his share. I have given the sub- 
stance of the reasoning of Pardessus, and the result he attains has 
not only the authority of M. Troplong, in its favor, but also that of 
other commentators, (M. M. Malpeyre, et Jourdain, No. 474. M. 
Persil, fils. p. 344,) while it does not appear to have been questioned 
or doubted. 

It thus appears, that in the jurisprudence of that nation whence 
the peculiar contract of a special partnership has been adopted by 
us and grafted into our law; where the system has long existed, is 
familiarly known, and its nature, qualities, and practical relations 
to various events and circumstances, have been well considered 
under the light of no brief experience—the effect of the death of the 

special partner is to dissolve the firm. This agrees with the con- 
hesion I had attained upon independent reasoning, before consulting 
these authorities, and [ am consequently led to pronounce the firm 
in which the testator was a special partner, dissolved at bis death} 
and to hold the executor, who was his general partner, responsible 
for the testator’s interest in the firm at that time, upon a liquidation 
of the affairs then. . 
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SELECTIONS FROM RECENT ENGLISH DECISIONS. 


QuEEN’s Bencu. 


Wittras and Orners v. James.—31st May, 1850. 


Brut or Excoance—Evidence. 


Payment of a bill of exchange by the drawer to the indorsee will not discharge the acceptor 
as against that indorsee, where the bill remains in the hands of the indorsee for him to sue 
upon for the benefit of the drawer, and such facts may be sbewn in an action by the in- 
dorsee upon a traverse of a plea of payment by the drawer in satisfaction of the causes of 
action. 


THis was an action of assumpsit upon a bill of exchange for 26/. by 
the indorsee against the acceptor, one Philpotts being the drawer to 
himself or his own order. 

Plea.—Payment by Philpotts, the drawer, in satisfaction of the 
causes of action in the declaration mentioned. Issue thereon. 

At the trial, before Platt, B. at the Lent Assizes, 1849, for the 
county of Monmouth, it was proved that Philpotts, the drawer, had 
paid the bill, but had requested the plaintiff, who continued to be 
the holder, to sue the defendant upon it; and there was evidence 
that defendant, with knowledge of this arrangement, wrote several 
letters to the drawer asking for time. The learned judge directed a 
verdict for the plaintiff, reserving leave to the defendant to move to 
enter the verdict for himself. A rule having been obtained accord- 
ingly, 

Whateley and Gray shewed cause.—The plaintiff sued as trustee 
for the drawer, and the plea was not proved. The plea alleges 
payment in satisfaction and discharge of the causes of auction, that is, 
the right of the indorsee to sue the acceptor, but the payment was 
only in discharge of the liability of the drawer. ‘There was nothing 
to hinder the drawer either from suing upon it himself or employing 
the plaintiff to sue for him. The acceptor is always liable until he 
is paid. (Bacon v. Searles,:1 H. Bl. 88, is overruled by Callow v. 
Lawrence, 3 M. & S. 95, and other cases ; See Johnson v. Kennion, 2 
Wils. 262; Walwyn v. St. Quintin, 1 Bos. & Pul. 652; Purssord v 
Peek, 9 M. & W. 196.) 

Shee, Serjt. and Bovill, in support of the rule-—The defendant 
may have lost the benefit of a set-off against the drawer. [Erue, J. 
—the holder of an overdue bill takes it subject to all the equities 
upon it.] Admitting that the drawer might re-issue the bill, and 
confer a new right to sue upon the plaintiff, that creates in law a 
new promise upon the acceptor, and upon these pleadings the de- 
fendant ought to succeed. Else the drawer might sue the acceptor 
for money paid to his use, and the indorsee might sue the acceptor 
also upon the bill. At first, and prima facie the payment by the 
drawer was a satisfaction of the ‘ndorser’s right to sue. The de- 
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fence is set up in this plea on that footing. Then the drawer cre- 
ates a new right in the plaintiff to sue as indorsee of an overdue 
bill. That new right should have been replied. 

Lord Camrsett, C. J.—Prima facie, payment by the drawer 
enures to the benefit of the acceptor, but the payment may be ex- 
pressly limited, as it was here, to the discharge of the drawer’s lia- 
bility. The drawer, under those circumstances, might take the bill 
and sue in his own name, or employ anybody else to sue for him. 
He might employ the indorsee as lawfully and reasonably as any- 
body else. It is clear, upon the evidence, that the understanding 
was that this bill should be kept alive, and the letters are very strong 
to preclude the defendant from contending that the bill was paid for 
the acceptor. 

Patterson, J.—I quite agree in this case, where the drawer is 
the payee. It might, perhaps, make a difference if the payee were 
— person from the drawer, but that we need not now con- 
sider. 

Coverince and Erte, JJ.concurred. Rule discharged. 
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A Treatise on THE Law or Huspanp ano Wire as REsPects Prorerty. Partly founded 
upon Roper’s Treatise and comprising Jacob’s Notes and Additions thereto. By Joun 
Epwarp Brieut, Esq., of the Inner Temple, Barrister at Law. With copious Notes 
and References to American Decisions. By Rauirn Locxwoop, Counsellor at Law. In 
2 vols. Banks, Gould & Co., New-York, and Gould, Banks & Gould, Albany. 


WE are not quite sure that we should be authorized in saying that whoever has 
this work of Mr. Bright need have no other treatise on the same subject, but 
we may safely say, that whoever wishes, as the phrase goes, “to keep posted 
up ” in that important branch of the law must now make it his text-book. Mr. 
Bright has aimed to get rid of the obsolete in Mr. Roper’s Treatise, as well as . 
of the defect of arrangement which is sometimes so annoying in looking for par- 
ticular subjects in that otherwise valuable digest of the Law of Husband and 
Wife. From a cursory glance at its contents, Mr. Bright’s work seems to have 
all the essentials of a complete practical as well as elementary work. It is evi- 
dently the production of a practical as well as a learned and judicious lawyer. 
The work originated, as Mr. Bright’s Preface informs us, in a joint undertaking 
by Mr. Srence, Q.C., and himself, to edit Mr. Roper’s Treatise, which was sub- 
sequently devolved on Mr. Bright alone, by the urgent engagements of Mr. 
Spence. Mr. Bright has strictly confined himself to the subjects which fall 
within the scope of his undertaking, and has not, like Mr. Roper, attempted to 
crowd his work with matters not properly belonging to the law of husband and 
wife, and better discussed by other writers. 

He has thus gained much additional space for a fuller development of the 
subjects, strictly falling within the purview of his treatise. The last edition of 
Mr. Roper’s work was edited by the late learned Mr. Jacob, the Chancery 
Reporter, as long ago as 1826. ‘The English Law Magazine and Reporter, of 
May, 1849, as the Preface of the American Editor informs us, stated in review- 
ing the work of Mr. Bright, that the want of a new edition of Roper had for 
many years been felt by the profession in England ; and we agree with the 





THE NEW-YORK LEGAL OBSERVER. 327 


Review. 








American Editor, “ that it was no less needed here.” In fact, Roper’s Treatise 
had become too antiquated to be of much use to the “ working lawyer” in the 
United States. We therefore hail this new Treatiseas a valuable substitute for, 
and not a mere appendix to Roper. The American Editor, our fellow citizen, 
in his Notes, has almost written two or three treatises upon important subjects. 
His note upon the necessity of some solemnization or celebration of the nuptials 
before a magistrate or clergyman, to constitute a valid marriage for all purpo- 
ses, is an elaborate view of a question which took us by surprise. Mr. Lockwood 
earnestly combats the doctrine that a mere contract per verba de presenti before 
witnesses or in writing, can in the State of New-York constitute ipsum matrimo- 
mium, so as to entitle the wife to any rights, such as dower, &c., or the husband 
to be tenant by the courtesy, &c. He has reviewed the great case of the 
Queen v. Willis, in the House of Lords, in 1842, and the case of Jewett v. Jewett 
in the SupremeCourt of the United States, and insists that the Common Law 
of England as to marriage being by our Constitution of 1777 adopted as a 
part of the Common Law of New-York, a celebration of marriage was neces- 
sary to give the wife and husband civil rights in each other’s property as be- 
tween themselves. But we cannot present an adequate summary of the argu- 
ment without encroaching on the space we must necessarily devote to other 
subjects. 

This must be our apology for not attempting to give even a general view of 
Mr. L.’s extended note upon our Statutes, for the protection of married women. 
He should rather have called it a “Lecture,” or a “Reading,” upon those 
Statutes, for, without finding fault with its length, he has evidently intended it 
as an analysis of all its leading consequences and bearing upon the rights of 
husbana and wife. The vigorous dispute upon its constitutionality, and its retro- 
spective operation, we must leave him to settle with our learned judges, whose 
decisions he has pretty freely criticized. Non nolis tacitas componere lites. To 
the policy of that legislation we give in our adhesion. The construction of those 
statutes is a task too arduous for us to meddle with in this brief review. In 
conclusion, we must thank our friends Messrs. Banks, Gould & Co. for putting 
Mr. Bright’s work into an American dress, that is equally creditable*to the 
work itself and to the publishers. A better specimen of law typography we 
do not remember to have seen from any law press in the United States. 


A TreaTISE ON THE Practice or Courts or ADMIRALTY IN CAusEs OF MariTIME JURISDICTION. 
With an Appendix, containing Rules in the Admiralty Courts of the United States, and a 
Full Collection of Practical Forms. By Anprew Dunuap, Attorney of the United States 
for the District of Massachusetts. Second Edition, with Notes and Additions, by Samuen 
Fares Dunuap, Counsellor at Law. New-York: Jacos R. Hatstep, Law Bookseller, No. 
2 Wall-street. 1850. 


It is with unmixed pleasure we hail the appearance of a second edition of this 
book. Of late it had become so scarce, as to be practically lost to the great 
mass of the profession. We well remember a year or two since waiting anx- 
iously at a public administrator’s sale of a law library, for some hours, while 
the auctioneer ran through several hundred volumes, and when, at length, he 
reached “ Dunlap’s Admiralty Practice,” after a spirited competition bearing 
off the prize, a second-hand copy for $7 50, and feeling gratified at the con- 
quest too. This edition contains all of the original and much besides and yet is 
offered to the profession at the price of $3 50. This is as-it should be, and is 
in keeping with the times. We hope the days of expensive law books are pass- 
ing away ; only to be revived at the resurrection of the extinct race of well-reed 
and well-paid lawyers. Now that the profession has been “ codified” to the 
level of the other branches of mechanical labor, at least the tools and imple- 
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ments “of the trade” should be accessible at a corresponding price. More- 
over, as now every man is to be his own lawyer, (with a client proverbial for 
wisdom,) ‘* the books ” should be so far placed within the reach of all that “ he 
who runs may read,” or at least that he who reads may run. 

Books of Admiralty Practice have of late multiplied, and public expectation 
has been not a little excited ; yet we feel we shall hazard little in saying that 
the want of another edition of this book had not yet been supplied. An intel- 
ligible Manual of Admiralty practice seemed to us still a desideratum, and we 
have of late frequently turned to an old copy of Dunlap with satisfaction and 
delight. This book originally contained everything valuable that was to be 
found in the earlier text books and reports touching the subject, and from the 
notes and statutory and other additions to the present edition, make it a com- 
plete and desirable work for the student and practitioner. The foot notes 
added will be found very useful and convenient, and are highly creditable to 
the persevering attention and perspicacity of the youthful editor of the present 
volume, and a permanent addition to the value of the original, 

We cannot refrain from a word more before closing this notice. We regret 
to say an unpleasant word after being so refreshed at the sight of an old friend 
and favorite in a new and improved dress, but it “ will out.” We are sorry 
that with this edition of this book there is not more light thrown into that laby- 
rinthjne abyss of chaotic obscurity—official fees. This subject seems to defy 
the scrutiny and powers of analysis of all authors and editors, and we are afraid 
we must say of the profession and suitors likewise. It seems a mythological 
mystery—unfathomable except to the Brahmins who have the idols in keeping. 
We still hope on, however, and confidently look forward to the time when 
some sacrilegious hand, shall tear asunder the veil, and letting the light 
of day shine into their cob-webbed recesses, make the “fictions ” of practice 
like the “* fictions of the law,” —harmless. 

Meanwhile we commend “the goods the gods provide,” and confidently re- 
eommend this book to all students and practitioners who would possess a re- 
liable, comprehensive and intelligible book of Admiralty Practice. 
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